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, _A.rising out of Order-In-Original No. - CGST/Abad North/Div-
) VH/REE/DC/846/BPC/2022—23 dated 15.02.2023 passed by The. The
Deputy Commissioner, CGST Division-VII, Ahmedabad North
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Dethi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.
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In case of rebate of duty of excise on‘goods expol ted to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside 'InLha.
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In case of goods exported outside Indn export to Nepal or Bhutan, withoul
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner-(Appeals)-on or after, the date appomted under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be m ade in du phcaLe in Form No. EA-8 as specmcd
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. !
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The revision application shall be ar*compamed by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/~ where the amount involved-

is more than Rupees Omne Lac. .
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, [Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Naghr, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to thé Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs. 1,000 /-
;.R8.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt. Registar of a branch of any nominate public sector bank of the
place where the bench of any nominate public sector bank of the place where the hench
of the Tribunal is situated.
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In case of the order covers & number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
© is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as. the case may be, and the order of _the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Centrai Excise and Service Tax, “Duty demanded” shall include:

(xvi) amount determined under Section 11 D;
(xvii) amount of erroneous Cenvat Credit taken;
(xvili) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” '




F.No. GAPPL/COM/STP/3850/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. BPC PIO_]CCT.'S And Inflastluctme Pvt.
Ltd,14A-A,Swastik Society, Punjabl Hall Lane, Ahmedabad - 380009 (hereinafter referred to
as  “the appellant”) against  Order-in-Original No. CGST/A’bad  North/Div-
VH/REF/DC/846/BPC/2022-2‘3 dated 15.02.2023 (hereinafter referred to as “the impugned
order”) passed by the Deputy Commissibner, Central GST, Division VII, Ahmedabad North

(hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant, holding STC No.
AADCAO018LSTO01 has filed l;eﬁmd application on dated 10.10.2022 of excess payment of
service tax of Rs. 38,17,807/- on ground of OIO - No. CGST/A’bad North/Div-
VII/ST/DC/62/2021-22 dated 11.10.2021 under the provisions of Section 11B of the Central
Excise Act,1994, |

2.1  Considering the refund application time barred, the appellant were issued a Show
Cause Notice No. Div-VII/Refund-ST/BPC/2022-23 dated 21.12.2022 and the 1eJect10n of the

refund claim was proposed on the ground of hmltatlon

2.2 Subsequently, the Show Cause Notice was adjudicated, vide the impugned order by

the adjudicating authority wherein the refund claim was rejected on the grounds of limitation.

3. Being aggrieved with the impugned order passed by the adjudicating authorit};, the

appellant have preferred the present appeal on the following grounds:

o The appellant submitted that the Assessing Officer has erred in passing the order and
the same is not in accordance with the law. They have filed the refund application
based on the assessment order issued by the Deputy Commissioner on 11-10-2021.
The refund application was filed on 10.10.2022, within the time périod stipulated in
the law i.e. one year from the date of order.

¢ The appellant submitted that the case laws issued by the Delhi Tribunal in case of
Oriental Insurance Co. reported in 2023-V1L-45-CESTAT-Delhi-ST have not been
considered in right spirit while passing the impugned order. Other points mentioned in
the refund application have not been taken into consideration by the adjudicating
authority, Non-applicability of 11b was also not considered by the learned

- adjudicating authority while passing the order.
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The appellant stated, r&hat“‘m the present . case; the lax has been collected without
authouty and the same is violation of lhe A1ucle 265 of the Constitution of India.
They further submitted that the refund application was filed on the basis of favourable
Order in Original dated 11-10-2021 in which it was mentioned that the Noticee has
paid excess service tax. In spite that, the amount retained by the revenue authority
today is without authority of law and therefore, it is required to be refunded to the
them. Further it is clearly established by the Noticee that the burden of service lax is
not passed on to the customers. Therefore, the appéllant are entitled for the refund as

the same is arising out of the audit assessment by the revenue authori ty.

The appellant placed rely on the CESTAT New Delhi case in case ol Oriental
Insurance Co. reported in 2023-VIL-45-CESTAT-Delhi-ST wherein it is held as
under: Service Tax - Section 83 of Finance Act, 1994 - Payment of excess tax -Rejection of
refund claim - Appe/lant is engaged in provision of general insurance and re-insurance

services - As Appellant was not able to determine its tax liability, Appellant filed returiis on

-provisional basis and requested Department to finalize its assessment - Department finalized

assessment and confirmed demand along with interest - Feeling aggrieved, .Appellcmt filed
appeal before Commissioner (Appeals) - Commissioner (Appeals) set aside demand fo'r reason
that Appellant had paid more tax than what was required to be paid - Pursuant to order
passed by Commissioner (Appeals}), Appellant filed refund claim seeking refund of service tux
which it had paid in excess - Adjudicating authority as well as Commissioner (Appeuls)
rejected refund claim on ground of limitation and. also on account of unjust enrichment -
HELD - Perusal of Section 11B of Excise Act as made applicable to service tax under Section 83
of Finance Act make it clear that any person claiming refund may make an application for
refund of duty and interest before expiry of one year from relevant date - In case where duty
becomes refundable as a consequence of an order or direction of appellate Tribunal, relevani
date would be the date of order or direction - Limitation of one year for filing refund claim
under Section 11B of the Central Excise Act, 1944 would commence from order passed by
Commissioner (Appeals) dated 17-10- 2012, as it is this date on which Appellant became
entitled to refund of amount -Lower authorities have erred in calculating limitation uf vne
year for filing refund claim from date of final assessment, i.e. 13-7-2011 - Second reason
mentioned by authorities for rejecting refuna claim is on account of unjust enrichment « There
can be no question of passing tax burden to ct{stomers, as tax was paid on a hig/;ef vulue ond
balance amount of tax was claimed by Appellant in refund application - Order passed Dy
Commissioner (Appeals) refecting refund claim cannot be sustained and is set uside -
Appellant is enfit/e_d to refund of amount with interest-appeal is allowed.

On the basis of the above the time of one year w'oulcl start from the date ol order of the

original adjudicating authority i.e.11.10.2021.The appellant further submitled that
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their case fall in the condition Sr..no. 18[(ec) of the section 11B of the Central Excise

Act,1944 which reads as under:
(B) Relevant date means,- .. -

“in case where the duty becomes refundable as a consequence of judgment, decree, order or direction
of appellate authority, Appe/late Tr/buna/ or an y rourt the date of such judgment decree, order or

direction” ,’

e Further the app:ellant submitted thiat as their case falls under the category of above
clause (ec) of the section 11B o(‘;*'he (‘e‘{tml Excise Act,1944,the relevant date for
clalmmg the 1efund would be the dafc of the mdel of adjudlcatmg authouty
1.€.11.10.2021 and the refund appllcallon is filed well within time. Therefore, the

refund cannot be rejected on the ground of time bar in their case.

¢ The appellant stated that the time limit is not applicable in the present Case as the
refund is being sought of the amount which was paid in excess of the actual liability.

The excess paid amount cannot be construed as "service tax" and for the same reason

the time limit prescribed under SCCUOI] 11B of the Central Excise Act, 1944 would not

be applicable in the case and the '1pnell'mt is entitled to refund. Further they submitted

that as per Section 142(3) of CGST Act, 2017, the tefund which is arising under

Section 11B of the Central Excise Act, 1944 then only unjust enrichment is required to

be seen and nothing else. The tax was paid fiom the pocket of the appellart and it is

not recovered from the customers, therefore ui njust enrichment is not applicable in this

case. CA certificate in this regard is alsc furnished. The appellant requested that their

appeal may be allowed in light of the ab_O\)ef

4, Personal hearing in the matter was held on dated 12.12.2023. Shri Nirav Parikh,C.A.,
appeared on behalf of the appellant. He u=1le1ated the written submission and 1equested to

allow their qppeal

3. 1 have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

authority, denying the refund of excess paid service tax on hmlta’uon ground, in the facts and

circumstance of the case, is lugal and proper or otherwise.

|

|
decided in the present appeal is whether the iinpugned order passcd by the adjudicating
6. © 1 find that in the 010 in question, the adjudicating authority held that the appellant

was required to file 1heu refund.claim within a year period from the date of payment made in

..\"’

excess as per ,sgamon IIA O,0f the Central Excise Act,1944 made applicable to service tax
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matters vide section 83 »;@f;ﬁthe F inance Act 1994 4t is seen that during the course ol
departmental audit of the appellant for the penod ﬁom 2014-15 to 2017-18(uplo June-17).
short payment of service tax amount Rs. 37,4“‘,665/-was noticed by the auditors. As the
appellant didn’t agree with the observation they \z}rcre issued SCN and the appellant filed their
submission & reconciliation in response of the same in which they claimed that they have
made excess payment of service tax of Rs. 38,17,807.' Considering the submission made hy
the noticee, the adjudicating authority dropped the proceeding started vide above SCN"and the
department accepted the said OIO also. From the above it is evident th'at‘ the subject of the
alfaove SCN and OIO was short payment of service tax not the cxcess payment made by the

appellant. The option of the refund filing was always available to the appellant and has no

relation with the OIO vide which the proceeding were dropped.

The appellant could have filed the refund application at anytime within one year of the date
of excess payment but the appellant failed to assess .its liability correctly and paid excess
amount. At the time of departmental enquiry the appellant knew about the excess paymenl
and only Dasis of the same it can’t be held that they became eligible only after the O10 dated
11.10.2021. Therefore, I anrin the agreement with the view of the adjudicating authority that

the appellant failed to file their refund application within the prescribed time limit.

7. In view of wbove I up hold that the impugned order p"tssn,d by the qdjudmaluw

. .authomy denying the refund of amount Rs.38,17,807/- filed by the appellant on the ground ol
limitation of time.
i
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The appeal filed by the appellant stands disposed of in above terms.
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(Manish Kumar)

Superintendent(Appeals),
CGST, Ahmedabad
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To,

BPC Projects And Infrastructure Pvt, Ltd, Appellant
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1) The Principal Chief Commiss;ioner, Centre:ﬂ GST, Ahmedabad Zone
2) The Commissioner, CGST, A‘hined-abad N01't11
3) | The Deputy Commissioner, CGéT, DivisiLn VII, Ahmedabad North
4) The Assistant Commissiongr (HQ System)’, CGST, Ahmedabad North
' o (for uploading the OIA)
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